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Amicus bnefmg 1nﬂuences Supreme Court ruhngs

.otcasional references to portions of the )

“Amicus curiae: A friend of the court.”
~Black's Law Dictlonary (6th ed.)

By Marshall H. Tanick

micus briefs, filed by so-called
Afrlends of the court, have been a
staple of appellate litigation for
many years. They are especially preva-
lent at the highest echelons of the judi-
clal process — the U.S.
- Supreme Court and its Min-
nesota counterpart. '
But the role of amici has
assumed new forcefulness .
in recent years. Most cases
before the U.S. Supreme
Court are littered with ami-
cus briefs. While some pur-
port to be disinterested,
they generally tend to .
advance the issues present-
ed by one side or the other.
While not filed as frequently
at the state Supreme Court level, they
also play a supporting role in some of
those appellate dramas too.
A palr-of recent rulings of the U.S.
Supreme Court and the Minnesota
. Supreme Court underscore the growing
prominence of amici in the appellate
process.

Affnmauve actlon
The high-profile Umverslt.y of Michigan
affimative -action cases highlighted 'the -
role of. amicl before :the U.S: Supreme‘
Court. In Grutter v.° Bollinger;:123 SiCt.
2325 (June 23, 2003), and its cormpanton

case, Gratz v. Bollinger, 123 S.Ct. 2411

(June 23,72003);:-the Supreme Court
. received a record nuraber of 107'amicus
briefs.

The briefs came :from- many quaners,
including retired-{1.S: military. officers; 4
collection of top-flight businesses, other
collg.ges; anduniversities; jorganizations
supporting affirmative action; along with
a collection' of briefs from amici-6ppos-

" ing this form of “reverse” dlscrunlnatlol\\
in academia.

The high court, by & narrow 54 ma.rgln
In Grulter, upheld the affimative action
admissions program for the. university
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law school, which was based on nonspe-
cific criterfa. But, by a 6-3 margin In
Gratz, the justices struck down the
undergraduate affirmative action pro-
gram, which provided specific “points”
to advance minority racial and ethnic
candidates, reasoning that it constituted
a violation: of the Equal Protection
Clause of the 14th Amendment to the

“U.S. Constitution.

Observers noted the influ-
ence that the amici had on
the prime ruling upholding
the concept of affirmative
action in the Grutter case:
The oral arguments oppos-

. grams (which included a

attorney Kirk Kolbo, of the
law firm of Maslon, Edelman,
Borman & Brand) included
several references by the jus-
tices to the bevy of amlci,
especially an influential one on behalf of
a group of retired high-ranking military
officers. )

" Justicés Ruth Bader Ginsburg and John

Paul Stevens, both of whom voted in -
favor of the affirmative action protocol

at the law.school and for undergraduate
admissions, asked.about that amicus
brief. Ginsburg, in particular, pointedly

noted the position espoused by the for- .

raer nillitary officers that there “simply Is
no other way" to have an officer corps
comprised of an-adequate number of

' minority members “other than t"give

not an oven‘ldmg preference, but a plus
for race.”

:Not surprlslngly, the axguments of aml-
climade their way into the' couit's ruling
as.well. In her majority. opinion in’the

law school case,-Justice Sandra: Day.

O'Connor cited: liberally to the amici,
including the military one, whose views
seeimed as influential as the caselaw She
noted that the amici briefs demonstrated
that the “benefits of affirmative actlon
are not theoretical; but real.” - .
But 50 did the opponents of afﬂnnatlve
action. In dissenting in the law school
case and in the majority opinion in the
undergraduate case, the justices.made

. ing the affirmative action pro-

presentation by Minneapolis -

amicl briefs that questioned or chal-
lenged affirmative action programs,
Including one filed by the Justice Depart-

"ment, at the urging of President Bush.
-For Instance, Justice Clarence Thomas,

dlssentlng in the law school case, point-

ed.out'that amicl submitted by law

schools “cannot seem to agree” whether
a standard law school admission test
(LSAT) “itselfis useful” in predicting per-
formance,

Amicus approach )

The approach by amicl want-to-bes to
participate in appellate litigation is gov-
erned by various procedural rules. At the
Supreme Court level, the process {s gov-
erned by Rule 37 of the U.S. Supreme
Court Rules. It encourages any amicus
brief that brings to the attention of the
court relevant matters not already
brought to its attention, which it deems

. of “considerable help,” while frowning

on any that does not serve this purpose

“and thus burdens the court ... and is not
favored.”

Consent of the parties or leave of court
In general is required to file an atnicus
brief, either in cortnection with a petition
for a wiit of certiorari or in a case that
the cowt has agreed to hear, prior to'oral
argument. But government entitles,
ranging from townships-to the U.S. gov-
ernment, need not obtain leave ta file a.n
amicus brief.

Anici also are permitted at the lower
levels of the appellate process...Rule 29

_of the Federal Rules of Appellate Proce-

dure govems the ‘process. Except for
government ‘bodies; who may file with-
out: consent or leave, other amiciare
tequired/to more cleatly identify théir
“Interest? in.the case and explain "why
an-amlcus brief Is desirable” and the rel-
evance of its views ag a- cond.ltlon of
leave,.. o

The 8th U.S. Clrcult Coun. of Appeals
follows this rule in its own practice. It Is
one of two federal circuits (thé 7th U.S.

“Circuit Court of Appeals is the other)
.that publishes all briefs flied sirice 2000

on the Internet, ué¢cessible at
www.ca8.uscowrts.gov/brfs/brfram.html,

‘A private entity, BriefServe, sells all

Supreme Court and Circuit Cowrt briefs

" dating back to the early 1980s, as does

Brief Reporter. They are available at
www.briefserve.com and www.brlefre-
porter.com, respectively. )

At the state court level, Rule 129 of the
Minnesota Rules of Civil Appellate Pro-
cedures allows the filing of an amicus
brief within 15 days of commencement

- of the appellate process, It also requires.
" stating “why a brief of an amicus curia¢

is desirable.” Emulating the old saying
that “children should be seen and not
heard,” none of the rules permit.oral
argument by amici except in the. ra.re
instances of court approval.

Amicus briefs also may be tolerated,
but are not encouraged, at trial court lev-
els: There are no specific rules of federal

. or.state courts regarding amlcus;

although they may, on rare occasions be-

*. permitted In_the discretion of the trial:
- court judge.



- Those wishing to participate in trjal
” court proceedings may be better off ask-
" Ing to intervene. Under Rulé 24 of .the
~federal and Minriesota rules of proce-
‘dure, individusls or organlzanons with
an interest in pending cases may be entl-
tled to intervene as a matter of right or
with permission of the court: Once they’
have successfully lntervened the Indi-
Vlut.dl Ol' urgammu@g;\ is clot.neu wu.n au -
Hghts of & partv in ltivation. See Muir-
head v. Johnson, 46 N.W.2d 502 (1051); °
Erickson v. Bennett, 409 N. W,Zd 884
(Minn: Ct. App 1987). .

Decisive document

Four days before the affirmative
actlon decisions were Issued, a docu-
ment submitted by dn amicus played a
declsive role in a ruling of the Min-

- nesota Supreme Court. In Iumozs

-. Farmers Ins. Co. v. Reed, 662 N.W.2d o

620 (Minn. 2003), the state Supreme
Court relied exclusively upon an ami-
cus brief submitted by the Minnesota
Trial Lawyers Assoclation (MTLA).

- The cage concerned a dispute of cov-
erage under a homeowner's insurance
policy. The insured, a daycare _A'y

- provider, was convicted in abenchtri-
al of first- degxee assault and mali-
cious Injury to a I-year-old child in the
provider's care: The parents then
brought a civil lawsuit seeking dam-
ages agalnst the daycare provider.

The provider's {nsurance carrier ini-
tiated & declar atory Judgment action
in Anoka County District Court seek-
ing a ruling that it had no duty to -
defend or provide.coverage under the P
standard “intentional act” exclusion
contained in the policy.

The insurer contended that the
exclusion, which exempts from cover-
age any “occurrence’ caused by an
Intentional act of any Insured where-
the results are not reasonably foresee-.
‘able,” ‘barred recovery of proceeds- ..
from the carrier. The Court of Appeals .
agreed, holding that coverage was
barred under that clause.

"But.the Supreme Court :xeversed,

. ungnimouisly; holding that the: doctrine
of collateral estoppel did niot bar’the
civll ‘tawsuit, notwlthstahdlng the

. criminal ‘conviction. The parents had
‘difficult hurdles to overcome, includ-
ing the rellance by tlie cartier: upon a
comument to section 85 of the Restate-
ment. (Second) of Judgments. But the
high court brushed aside the Restate-
ment, noting that its provisfon “does
not address the chcumstances pres-
ent here, where the rights of ‘e victim
against the wrongdoér’s insurance

_company ate concerned.” :

Instead, the court relied upon two

‘Massachusetts cases,. which it found
“persuasive.” Under the reasoning of
those- cases, collateral estoppel .did
not bar the parents from proceeding
with thelr lawsult because they were
not partles to the criminal prosecu-

“ tlon. Since they were not partles, or In

. privity with the state, one of the four

. requirements for collateral estoppei
was not established as a-matter of

‘law. Other elements of collateral
estoppel, Including the identity of
Issues and the opportunity for “full’ o

.and falr” hearing also were deemed
lacking, although the final element, a

* final ndJudlcation on the merlts was

present,

" amicus brief submitted by the. MTLA
-in support of its ruling. The court,

- was compment F, which dispenses with .

* tlms of intentional crimes, as in the
" Reed case, This provision was-called.
to the. court’s attention by the

“The court eXpresély polnted to an’

relying onthe brief, stated that & “dif-

ferent portlon of F85 of the restate-

ment informs our decision.” The basis

collateral -estoppel in circurastances
involving insurance brought .by vic-

claimant as well as the MTLA; which
was credlted by the court t‘or.
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“direct[ing]} our attention” to this position. _ o
The Reed case is likely to be significant in future Minnesota tort litigation.

removes collateral estoppel as a means by which insurance carriers cs

‘exclude coverage under their policies following a criminal sanction.

Similarly, the Michigan affirmative action litigation, especially in the la

" school case, is likely to have broad implications. The decision already has le:

endorsement to affirmative actlon programs, cutting across-a wide swath «
society, including the private sector businesses, as well as acad.emia

The role of amici was instrumental in the decisions reached in b(fth ruling
The outcome of these cases is likely to encourage even more amici particip
tion in future appellate litigation, particularly by institutional and organize

- interest groups. While normally cast as supporting characters, arici can pol

to these two examples of starring roles in cases that probnbly will be cited !
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